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Waihington,D.C. 20463

RE: MUR5842
Majority Action

I write on behalf of Majority Action,1 the Reapoiidem in the above^^eranced matter.
Filed by Democracy 21 and the Campaign I^gal Corner, this CoinplaintpceaeatB no
violation of the Federal Election Campaign Act of 1971, as amended, 2 U.S.C.J 431 rf
*«̂ . (2006) (the "FECA^OT" Act1'), by Respondent Premised on legal ecron, his a
pedtkn to ndemaUng in disguise, by ̂ icfaCon^lamanlB Democracy 21 and me
Canipaignl^gal Center ask the Commiasion to ie^^
committee1' and to do away wim me waq^ie»ao\ocaoyN standard, as they hawe tried
unsuccessfully so many times before. TlieCommisdonshooM dismiss the Conmlaint
immediately and take no finmer action.
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FACTUAL DISCUSSION

Majority Action is an unincorporated as^^
CfrnuiMU wealth of Virginia. It it taxed at a poHu^ organization vnderiection 527 of
the Internal Revenue Code ("IRC11); ill stated puipose,u recorded on its Internal
Revenue Service (TRS") Form 8871, is: "To educate to public on political issues of
national importanoe and to conduct odier activities consistent with to statau of a
organization under 2o uSC 527.

It chose to be taxed under section 527, instead of section 501(c), so tot it could
freely without regard to to restrictions tot to IRS places on to speech of section
501(c) organizations. See, A&. Definition of Political Committee, 66 Fed. Reg. 13,681,
13,687 (Mar. 7, 2001) (noting a wide range of activities captured by to IRS definition of
"exempt fraction,1* and yet not regulated by to Commission). Choosing section 527
status was to most prudent and sensible course for to apmization to take under federal
fny law, regardless of any ffmiklffnitifl*1? related to federal elections.

Majority Action ffled its Notice of Section 527 Status with to IRS on July 13,2005.
Since tot time, it has filed regular reports with to IRS» doctoring to identities of all
contributon who have given an aggregate of $200 or more in a calendar year. It has also
disclosed to amount, date and purpose of an expenditures made to persons aggregating
$500 or more in a calendar year. Those reports are available to to general publk
throug}i the IRS^s website.

Majority Action was formed to educate to American pubtic regarding to voting records
of to ton-Republican Congress, and to promote progressive and Democratic legislative
issues, In to year 2006, Majority Action focused on HMS key RqpubHcanMenibeniof
Congress, who served as vehicles to contrast Republican policies and positions with to
progressive, Democratic positions ft vored by Majority Action.

Majority Action organizes itself to avoid making "contributions'1 or "expenditures" under
the Act. It avoids OA|>ieis advocacy of federal candidates1 election or defeat. In its
written solicitations, it tells donors eipressly tot totrfbndswiU not be used to support
to dection or defeat of clearly identified federal candidates. It does not coordinate its
activities wim candidates or political party roimnittnfm.iior docs h make direct
contributions to any federal political
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ARGUMENT

L Majority Action Is Not a Totttlad Committee*

The Act defines a "political committee11 as a group of penons which receives
contributions or makes expenditures aggrogati^
&e2U.S.C.§431(4XA)(200Q.2 Thus, one must receive "contributions" or make

COCDCOfllQlVM vO DOOODftO A avOiUUOU OOmUBlvBOO* tw0£ MM

These terms are faked to express advocacy. As the Supreme Court hdd in Bucfcfcryv.
Valco, 424 US.1 (1976), vagueness concerns require file definition of "expeoditure" to
apply only *tecoimmmi<^onacontai^^
defeat, such as Vote for,' 'elect,1 'support,' 'cast your balM for/"Snn^ for Congress,'Vote
against,' •defeat; 'reject,1" Id.tA44n.52. Tte United States Court of Appeals for the
Second Circuit applied mis same logic to the definition of Ncontribution9

Nrelymg on
Buddey to conclude that the Acfs disclaimer requirements apply onry to "solicitations of
ocmlrilnitions diat are eaonafked fo
Afivc«te Selection or defeat of a dearly identified candidate.1* Fed. Election Commit
v. Survival Edue. Fund, Inc.. 65 F.3d 285,295 (2d Cir. 1995) (quoting Buckley, 424 U.S.
at 80) (emphasis added).

Without express advocacy, only coocdman'on can potentiaUytimi a payment into an
expenditure. Sat 2 U.S.C. § 441a(a)(7). Here, too, however, me Act and Commission
rqpilations place clear limits on the umverse of payments that may be
contributions" by coordination. See, e&, 2 UAC. S 441a(aX7XQ (treating

^"df^'yiifff^OTmnMitf^^if'^ff^
or parties). See tin 11CJJL Part 109 (2006) (prescribing specific coocdbation rules
DDT pUDllG v%»iiiiiiiflllCatlOllS)t

Thus, political committee status requires either (l)exprew advocacy,^
n.52; (2) > payment earmaiked for qq«essadvocacy>agg65F3dat295;or(3)
potentially, m Mime limited circumstances, coordination. Majority Action is not a
political conmhtee. It engaged hi no express advocacy, fa reasons d^ouased more fully
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below. It received no payments eannaiked for express advocacy.3 Itengagedinno
coordfaiation with ffffl^y^itft or parties.

TheOraplafait'scoreaUegationofpol^^ It
presents the tew not as ft is, but as tfaeOrinplsiiumtswouMlikBittobe. ftfidlstomect
the bade requirement of a yaKd complaint &e 11 CJJL§ 111.4(dX3) (requiring
complaints to contain a redtation of ftcts describing a violation of statute or regulation).

IL Tha rrnnpiafart Arfn tha rnmrnlariAii tn FMmiaat^ Hi^ily tfcf »«pr"f"

Advocacy Test, or Alteniattvery to Misread It

The sufiSciency of the Complaint depewfc entirely on a misreading of the express
advocacy standard To proceed on die Connilaint, me Commission must accept
Complainants* assertion "mat "me 'eiqpim advocacy1 test... is rot relevant to the
question of whether a section 527 organization is making expenditures to influence the
election of federal candidates.11 CompL1S9. Tlu is because me Complaint makes no
credible allegation of eimress advocacy, a restricted solicitation under HCJ.R.S
100.57, or coordination.

Yet Complainants' assertion is wrong. They nrisconstrue bom court and Oamnission
precedent when they claim that the defmro'ons of ̂
longer linked to eaqjfess advocacy. laMcConnenv. Fed. Election Commit, 54QU.S.93
(2003), the Supreme Court did not do away wim the "exrjwssadVocac^ standard fe
dete^iimg political coiiuuiUee status. Ramer, McConneUtad later cases show mat me
express advocacy standard remams a necessa^ Indeed, the Omnnission
stfll uses it as its lodestar when wrestimg wim the fimdamentalqiiesa' on that gave rise to
it in the first place, in Buckley- giving the public ftiriiodoe of that conduct which is
regulated by km.

While me Court in McConneU said mat the oqiressairvocacy standard was not

of statutoiy construction, savmg what would otlmwise be an imoonsthntioiially vague or
overbroad o^fmhion of "exi)enoWe^ StoMcCotmiU, 540 U.S. at 19042. The term
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remains vague, just M ft was in 1976 when Aid^ The express advocacy
standard is still needed to limit to application, juat as it was in 1976.

This is why courts have continued to rely on (he express advocacy standard wben
evahiating state canq>aign finance laws, even afto InAndmonv.Spw,
356 F3d 651 (6ft Car. 200ft Ihe Sixth Circuit used it to narrow a state statute, one that
prohibited the displaying of signs and the distribute of campaign to
feet of a polling place. &*356FJdtt656. Concluding lhat me statute was
impenmssibly vague when read literally, the court applied the "express advocacy"
standard aa a Hunting construction, readmit to apply only to "speech which expressly
advocates the election or defeat of a dearly identified candidate or ballot measure," Mat
665.

The Fifth Circuit faced a similar issue, and used the standard hi* a similar way, in Center
Tte Gvmmicft*

applied the "express advocacy" standard ID Imrt a reporting provision of
Louisiana's campaign finance law. The coint explained that M^niieff did not do away
witii me "express advocacy" standard, saying:

'slaw]isthatft
(enqihasis added). FonowmgMcG0nii«/ldiat uncertainty pceseots a pr^
because regulating such coinnimiications is/wr M iincxmstitutional, but because it
renders te scope of the statute unoertam. TocureftatvagiNDess,andreceivmg
no instruction fiom McComdl to do odierwise, we apply AidUit^'j limiting
princlpiff to me Paw] and conclude mat mo statute reacnes only e<|Biii nunnHrtuMiff
«tifll exnressly advocate me election or dftfint of a clearly identified candidate.

7dl at 665.

Even me Commission has continued to apply me express advocacy standard in its own
cnforoement actions after McCoiweU. For example, in MUR 5634̂  me Commission used
it to conclude mat a Siena dub panqihlet violated IfaeAcft ban on tew
finds in connection whlifedend elections. &» Conciliation Agreement, MUR 5634.
The Commission afiBrmed me standanfs "oontimed validity... as a narrowing
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constnictiontociiroanothei^
Report #2, MUR 5634 (July 3,2006), it 11 n.5.4

If die express advocacy standard remains the law, as the courts and Qxmnissian have
said, then tins Complaint presents no potential violation. Noneoftheromnmiiications
sponsored by Majority Action and described Vy fee Complaint conies anywhere close to
express advocacy. None refers to voting; all refer only to poHcy positions and official
actions taken by Members of Congress. Sat Compl.tl 36-47; tfMURs 551 land 5525.
The ads sponsored on stem cell research, for example, are the epitome of issue advocacy.
S** «.*.. Cmml. &L T: «M also httn://www/v«itiibe.cQm^^
"Reasonable minds" could clearly find mat they encounged "some other kmd of action"
than voting. 11CFJR. § 100.22(bX2).

One particular example shows Just how ilhl)eial a position tiieConmlahiants urge on the
Qmum88ion,andhowsupshodmisConmlaktiea^ The C^nmlamt correctly alleges
mat Majority Action sponsored radio ads Oat referred to House Speaker Dennis Hastert
SeeCaapl.^42. The body of the Complaint, however, does not mention that the radio
advertisement mm the FoiJU^ A Qxnmissioner would have
to make it to the next-to-last exhibit m the vohmunousconmlaint, and read it very
carefully, to discover mis ftct SM Compl. Ex. T. Not a sin^e one of Congressman
Hasteitfs prospective voters m Hanou would have ever heaid mis sidvertisenient over the
local airwaves.

4 TteStamiCbfrMURADWtibotattfM
00£2(bX nffl «ot c«y tho i
•• --•-- •.!-•- ̂ -,

IBB QDIj ODD QBHIBGB1D9

Abo^ iriiflB ft nvinvBd B\B OooniMon 2002
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m. TW Complaint AtlatlMCommlsstoi to Rewi^

TTie Complaint does not simply urge the Oxmmsskm to scrap illegally t
advocacy standard. It asta the O>mim^cn to rewrite fflegaUy mete*

status. Under the Complainfau^^
supports, attacks or opposes a candidate, then it haa made an "expenditure,"

became ito>4iiajcrpuipoien is to infhience elections. SM Compl. 1 59.

The argument is wrong, for three reasons:

alled "major propose* test. It is not the first prong
of a two-pnmg test for poUtical conning &eCompl.fl 53-54. Rather, it is a

and reporting, even though they have raised or spent more man $1,000 on express
advocacy. 5teFert£iteJf0fiG0Mmfev.Jlfm
(1986); Afcftty. 424 U.S. at 78-79; Fed! £fe*fen Commit v. GOPAC, Inc.. 917 F.Supp.
851, 859 (DD.C. 1996). Tlnmighaiiertsleigltarf
doctrine mat is supposed to protect organizations fiom the buro^ns of polro^
registration and reporting, and twists h into me pr^
mfi^ political cwmnittees. See CompL fl 53-57.

Second, me Complaint mistakedy equates "political c^^
wimNpoMcaloi^ganizatioiiN status iintem^ Itches
flnee advisory opinions fiom Ac 1990s to argiw mat me Q>mimUon sees me standard
for Section 527 status aa "identical to me ̂ orpupose1 prong of me test tor ̂ hocal
c<)rmnitteel status.11 Coin?L156(dtmgAdyiscfyOpiiiioM
11). But it ignores later, contrary D)mniissiop statements. For example, in 2001, the
Onmmsirion noted that the IRC ̂

Reg.atl3,687. It said also that the IRS had fwmdmat"actrviticssuchascin«lating

expressly advocate the election or defeat of a cleariy identified candidate -Mwrmin me
'exempt function1 category under I JLC. Section 527(EX2)." 7dL

memselves have ailppd tiie Coinmission to eojuate Section 527 tun status
wrmFECApoh^caloi9mizationstatiis,tonoavail. m 2004, the Conimissionpropoaed
Iff rffwritift thft dfrfinitimi ftf "rmiitifttil ftffmmitltm,11 ftfftring fr^ liUmnirtivgt Iry ̂ ih{«>i •" «••
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would be considered to have me nomination or
cawMates as a nu«\>r purpose,..." Political Oiimmto Status, 69 Fed ^
11,748 (Mar. 11,2004). The Cwnplaniairti urged adcptira of the firrt of these
alternatives. &0 Letter fiom Trevor Potter, Canqiaignl^gdC^otBr, to Mi. Mai T.

1-23 (Apt. 5,2004).

rejected Oan^^ Ss* Political Committee Status, 69
Fed Reg. 68,056, 68,065 (Nov. 23, 2004). Itconcliided'Uatmooipoif^
purpoae1 test into the definition of ̂ titk^ committee1 nuy be i^^
change mrougbrpgdation of to

rfBdedsiOTmMcQwwi*//. The "major purpofe' test if a judicial
ftft fMfth Of ̂ > atahf̂ ty triggffll fa FPCA JW pftlltlfffll ffftmmlttftft

7J.

Three
times, Congress passed legislation, knowing o^ 527 groupt would sponsor

iig pfttitiffiil
&* 69 Fed Reg. at 68,065. Itchoaetoi^ilatamfliecimiimmimirioM

inurements in 2002. ItoonrtmiedmispamofmmowregulattoQmBCI^ It created a
special category called "electioneering gnimBBiPt>*cattopf,M limited ̂ mt category by tHw
name and typo of media, and imposfld abbreviatDd "™***t source reatncQons and
rapoctmgreG^iirements. Ss«2U^I.C.§441b(c). mdeed, the law even refers to section
527 organizations specifically. S* 2 U.S.C. { 441XcX2).

Ite ComnuWon put it nesfly m 2004: ttnposn^
on section 527 organizations would entail "a degree of regiilationtiiat Congress did not
elect to undertake itself whan it increased fheiepornngobh^ations of 527 groups m 2000
•ivi MM ami ***** if mlwtMiHally JnmmfnrmfA nampaJgti fitMtiflft lawa tftt^iigK PTR A "

69 Fed Reg. at 68,065. llie Omiplainants1 real grievance is iwtwitii Respondent, nor
iovo did not go far

eryresuhsoufijit
througb mil Complaint S*, *g.f Shay* v. Fed. Election Camm'n, 424 F. Supp.2dlOO,
106 0)D.C 2006) (citing HJL 513 and S. 271).

Thus, me Complamfs bask piemise-matanoiganiz^oabecoineaapoUtical
whgnitcrh1ciaBafedtt^cand8dalBBfaitt^ It depends
onamisreadiiujofmfl<linaj<ypuipose"tert

SUBMOOIAMALUPHSSi.!
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Fed. Reg. at 68,065. It assumes a false equivalency between "political organization"
itntnt wKJfgr the IRC ff1^ "political committee11 status under die FBCA 1hf* die
OmnniMionhai alto rejected. See 66 Fed. Reg. at 13,687. Finally,* feme that
Congress choae different and more nanowlytailofed means to regulate n^eactivitiei of
unregistered 527t. See 2 U.S.C. 441 b(cX2). Hie Complaint provide! no legal basis to
conclude that Majority Action is apolitical committee, juat becanae it is a 527 that
criticized Members of Congress*

IV. For the Commission to Proceed wtth an Investigation on the Baste of This
ComplsditWoiU Be Arbitral?, Csq^

iecendytD^
whedier 527 organizations are political cnmimitiyg on a "case-by-case" basis. Ste Shays,
424F.Supp.2datll3. Whatever die merits of feat approach may have been before
2004, the Commission's 2004 rulemakmg on poUticdc<mmu^tee status pistes serious
limhsonitnow. POT the Conmu^sioa to investigate a 527
federal candidate in 2005 or 2006, simply because it HW a 527 organization, would be
arbhmry, capricious and contrary to tew.

In 2004, die Commission went through an extensive ralemaking to decide when
unregistered 527s must he treated as political commitftyis. It lejected equivalency
between political organization stabia inite
IheFECA. Itiefiiaedtomoonoiitete^najarpn^ See
69 Fed. Reg. at 68,065. It codified what ft viewed as the holding of Survival Education
Fund, providing that a scJicitation of funds eamiaiked
"contributions," and Ana political committee status. See fcl at 68,057.

Urns, Ac Commission's answer to the question of when an uvegiileied 527 became a
poUtical committee seemed clear. If a groin) engages m no express advocacy or
coiirdmatiion, makes no dbect or hvldn^
100.57, then it ia not a political committee. Indeed, on the subject of sottdtation^tne
Commission made a special point of saying that its lules left n^oiganization with
"complete control1* of its fate. 69 Fed. Reg. at 68,057.

For the Commission to take action against i ;527 for po<^2004 conduct, sinn>ly because
of its status, would be aibiuviy, capricious and couuaiy to tew. Pioviding groups witti an
apparent legal framework to conduct dm activities, c»dy to puD DM nig out nw under
ttem later through u^ enforcement pioccss,wo^

SSXMOOMLBOALl»ISai.l



The Honorable Robert D.Lonhard
December 21. 2006
Page 10

baric obligation!. IteUmtod States District Cfcurtfe
thii problem whm ft reviewed flw 2004 ra
explain it more fifty. "Rut Amendment or due process concerns migjfat impair [the
Comimsskm's] ability to bring enforcemo^
providing clear guidance as to when [S27i] inust register as a political committee.11

Shays, 424 F. Supp. 2d at 115. Aa the Court observed, 2 U.S.C. § 438(e) shields a person
from liabitity when relying on a Commisrionr^
with that rale. Id.

Tlwae principlea do not apply rimply to a findmgofprobabtecauae,ortodietiiqx)aition
of dvflpeiudties by a fed^ district court They limit the oommenoement of an
investigation, which can have hugely diinqitive and dulling effocti on an oi^gamzation
like Majority Action.

Commission investigations "tread in an ara
concenii." Fed. Election Common v. JheLaRouche Campaign 817 F2d233, 234 (2d
Cir. 1987). "[M]erc'ofiBddcurio«it/wffl not fuflfice as the basis for
..." Fed £&ction CommVi v. Machinists Nan-Partisan Political League, 655 F.2d 380,
388 (D.C. Cir. 1981). "[T]hehig}ilydeftrential attitude whidi the cxxnUiwiallyqjply to
business related subpoena enfaoementreqiieatt from agencieawhoae subject
jurisdiction is unojiiestioned, has no place where political activity and association never
before subject to bureaucratic scrutiny fbnn me subjert Mat
387.

If the Commission meant what it said in 2004, then it cannot fbidtiiat a 527 may have
broken the law simply by criticiz^
coiporationmayhave&cflitatedtfaemddngofooiitrib^
fundniserflnooghitiPAC. In each case, the law permits the conduct and prescribes me
limhs under which ft may be undertaken. That tne conduct occun«d,standmg alone, is
no reason to believe 1hat the limits were breadwd. In tiie case of the ootporation, there
must be a credibk allegation mat me diecks wore collected m the woikplaoe, for
example, or mat timely payment by fte candidate was not made. In the case of tiie 527,
Aere must be some credible suggestion of express advocacy, a prohibited solicitation, or
coordination.

There is no such suggestion here. The Complaint alleges no express advocacy, no
improper solicitalion and no coontiniition. It asks the ComDnsaioin to investigate the

SS5QM001ABCIAL1291IO2.1
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Respondent because of who they are, nrt Tins is an illegal and
untenable basis for investigation, which die Coimnission should reject

CONCLUSION

For die foregoing reasons, the Commission shodd dismiss n^Conq>laint as to die
Respondent, and take no further action.

Very truly yours,

Brian O.Svoboda
Counsel to Majority Action

cc: Vice Chairman David M. Mason
Commissioner Michael B. Toner
ComnrissioTier Hans A. von Spakovsky
Commissioner Steven T. WaHher
Commissioner BHen L. Weintranb
Lawrence Norton, Esq.
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